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Hoporable ¥alker Carson
County Attorney, Hudapeth County
Sierra Blanca, Texas

Deayr 81ir: Gpinion No.

We have your letter o
following facts:

. " x* 2h orify sth Coanty has
boen ocompensdtedion a fog bagia for years, and his
fees and commiy - .

4880830 acorue da la‘t three months of the
year, ‘ _ pdde on the taxea Sarry-
2 L siissions. Consequently,

-ouinc'into the office in
operate his office from
with very little fees coming in,

;pmmlesgioners’ Court, in view of thoca
olrcunstancet, desires 1o allow the sherirf a salary
for ex-officio services, and haes requested me¢ to ob-
tain an opinion from your office as to the legality.
The fees and excess fees of this offioce have for
several years reached the maximum sllowed under
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Articles 3803 und 3891, and exceass fees have been
returned to the county, at the end of the yesr, " * **

You further state that by the end of the yesar the
amount of fesg ccllected LDy the office will probably exdeed the
maximam dbut not until after Qetodber, and that for the first aix
monthe they have amounted to less than $700.00, The Commission-
ers! Court would like to allow compensstion for ex-offiecio serv-
icas not to exeeed $1,000,

Under the above stated facts, you resquest our opine
ion as to whether the Commissionera' Court may legally allow
the payment of compensation for ex-officio serviceas to the of-
ficer in this instanee.

Article 3895, Verncan's Annotated Civil Btatutes,
provides as Tollows!

*The Comnissioners' Court 1s hereby dsbarred
from allowing é¢ompensation for ex-officic services
to county offfieials when the eompansation and excess
feess which they sre allowed to retaizn skall reach
the meximum profided for in thie chapter, In cases
whers the compensation and excaeas fees whioh the
officers sre allowed to retain shell not reach the
maximum provided for in this chapter, the Commise
sioners' Court shall sllow ¢ompensation for sx-officie
services when, in their judgment, such compensation
is nesesssary, provided, such compensation for ex
offieio servicea allowed shell aot inorease the ocom-
pensation of the official beyond the meximum of com=-
pensation and excess fees allowed to be retained by
him under this chapter. Provided, however, the &
efficio herein authborized shall be allowed oaly after
«n opportunity for & public hearing end caly upos the
affirmative vote of at least threes members of the
Comnf ssioners! Oours.”

The prohibition against sallowing eompensation for
ex-officlo services to county officials eontalined in the above
statute becomss efrfective only "when the compensation and ex-
cess fees which they are allowed to retain shall reach the
maximum provided for in this chapter.”
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In smgll countles, where the officers are eompen-
setad on a fee basis, sueh as yours, a county officer cannot
determine until near the close of the fiscal year whether his
feea of office will be sufficient, after all lawful expenses
huve been deducted, to make the maximum salary allowed to be
reteined by him. However, the offfcer, for instance the sheriff,
hes been rendering to the county ex-officic services from the
very beginning of the year, therefore, it is the common and
lawful praectice for commisaioners' acurts, upon applicatica
of county officers, to fix their respective ex-officioc eompen~
eation in January for the estire current yesr. But where this
procedure is not followed or when no such compensation has at
such a time been fixed for any officer, or has besn fixed for
soms officers but not for all, it is legel for the commissionsrs'
court at a later date to fix such compensation, if in their
judgment such oompensation is necessary, foxr thoseofficers
who have not bheen theretofore allowed such compensation,

Opinion Ro. 0-4649, a copy of which is herewith enclosed.

_ It appears from your letter that no order hes here-
tofore been made by the ecoomisaioners' court of your county
with reference to ex-officio compensation to the sherifs for
the current yesr, therefore that officer has not been paid any
such compensation for any part of the ocurrent year. Under thege
faots, you are advised that the comnissioners' sourt, upon gg-
plication by the sheriff, and upon compliance with Article 3895,
may enter an order granting the same within the statutory limit

fixed by Art. 35934.

. You are further advised that, under the faots stated
in the instant case, the comaissioners' court may lawfully make
its order retrosctive to Janaery 1, 1943. B _ _

L , 108 Texas 364, 167 8, ¥, R19. Or sald court may lavw-
fally eater an order allowing compensition for the remmining
part of this year. If theorder is mads retroactive to January 1,
the sheriff may then be 1ssued & warrant for the months that
have elapsed since that date. However, if the order is pros-
peotive and only for the ramainder of the year, ths maximum
amount that may be paid the sheriff cannoct exoceed for any one
ponth 1/18th of §1,000, because Article 3034 apecifieally pro-
vides t $1,000 is the maximum amount that may be ellowed a
sheriff per annum as compensation for ex-officio servicea. It
follows that where such compensation is allowed for any time
less than ons year the full compensation for one year may only

be proportionally allowed,
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In view a{ith. facts 1n1the insg;nt oasef ;a

deem 1t proper to ca your attention to tha case of Tarrant
[ h (Tex. Civ, 4pp.) 81 3. % {£4)
37, error re usod 1n whioh It was held where a county paid

in advance ex—ofricio compangation to e aheriff who subsequently
msde the mesximum compensation allowed by law to be retained by
him for that yeur, exclusive of the ex-offiocio eompensation paid
him by the county, that it bPecans his duty to return the amount
of ex-officio compensation sc received to the ococunty, and, upon
his failure to do so, the county had a cause of action ngainst
him and bhis bondamen rar the amount 8¢ unlawfully retalined.

Also mee T ant Cou t v is, et al, 76 &, ¥,
{24) 198, error Egaﬁfssea.

4@ are enclosing a copy of our Opinion Ho. 0~-4500,
\ whieh we discussed a similar guestion and reaohed ihe same
\elusion expressed {n this opinion.

Yoars very traly,
ATTORNEY OUNERAL OF TREIAS
By %

. £, R, Simsons
ATEROVEDAUG 1M, 1943 Assistant
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